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earned patent term adjustment See 37 CFR 1 704(b) commun.catoon. even rf timely filed, may reduce any 

Status 

1 )E3 Responsive to communication(s) filed on 09 May 2003 
2aM This action is FINAL. 2b)D This action is non-final. 

3) D H^Hir! 5 appli <f tion is i" c ° ndition for allowance except for formal matters, prosecution as to the merits is 
Disposition of Claims' 0 6 Und8r & ^ Quayte ' 1935 C D - " 453 oS 

4) g] Claim(s) 1-85.93-98 and m? j s /are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) IEl Claim(s) 1-85. 93-98. m? is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement 

Application Papers 

9) Q The specification is objected to by the Examiner. 
10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 85(a) 

1 1 )□ The proposed drawing correction filed on is: a)Q approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 
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2. Q Certified copies of the priority documents have been received in Application No. . 
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application from the International Bureau (PCT Rule 1 7 2(a)) 9 
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1 5) U Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 1 20 and/or 121 
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DETAILED ACTION 
Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claimmg the subject matter which the applicant regards as his invention. V 

Claim 102 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. Claim 102 is indefinite in the use of the phrase "consisting 
essentially of. It is not known what is meant by this phrase because it is not known 
what ingredients are intended to be excluded by this phrase. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

, ( , b i t l!^ n n Ven l ti0n Tu 3S Patented or described in a Printed publication in this or a foreign country or in public 
use or on sa.e ,n th,s country, more than one year prior to the date of application for'patenl iZZ Un'iS 

Claim 102 us rejected under 35 U.S.C. 102(b) as being anticipated by Kishimoto 
et al. (5,473,097). 

Kishimoto et al. disclose a dry composition containing only aspartame in particle 
sizes greater than 106 microns and less than 96% of a bulking agent in that "less than 
96%" reads on zero amounts and the composition is considered to be a food as it is 
ingestible (abstract and col. 3, lines 14-25). 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth m section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 

pS^h^L" 1 n de !1 3 PerS °. n h 5r 9 ° rdinary ski " in the art t0 which said sub Ject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1 , 2, 14-29, 45-85 and 102 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Ishida et al. (6,399,132) or Chuang et al. in view of Sweefn Low 

(Tradename) and Kishimoto et al. (5,473,097). 

The independent claims are rejected for the reasons of record cited in the last 
office action and for these further reasons. Claim 1 for example, has been amended to 
require that the bulking agent is from 50 to 96% of the composition. This is within the 
range disclosed by SWEET'N LOW (TRADENAME). Also, Kishimoto et al. disclose that 
it is known to make aspartame particles in a size range of 100 to 500 microns by 
granulation, and particles of aspartame within the preferable range of 150 to 300 
microns (col. 2, lines 55-58). Therefore, it would have been obvious to use the claimed 
amount and particle size in the process of Ishida et al. or Chuang et al. because these 
references disclose the higher range of more than 106 microns and Kishimoto et al. 
discloses usefulness of the lower range of 150. 

The further claims except claim 102 and claims 30-44 and 93-98 have been 
rejected as in the previous office action. 
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Claim 102 now requires particular amounts of ingredients, in particularly 
aspartame, which has 50% by weight of the aspartame, has a particular size of greater 
than 106 microns, and 96% bulking agent and the food is used as food or beverage. 
The amount of bulking agent in SWEET'N LOW (TRADENAME) as above is less than 
95%. The above reference disclose compositions containing the claimed particle size of 
less than 500 microns which reads on 106 microns in Ishida et al. as above and 
particles of 150 microns in Chuang et al. as above. It is not known what applicants 
have excluded by the use of the phrase "consisting essentially of aspartame". In any 
event a product made by Safeway which is aspartame SWEETENER contains only 
aspartame and maltodextrin (packet of aspartame SWEETENER). ). Also, Kishimoto 
et al. disclose that it is known to make aspartame particles by granulation to be from 
100 to 500 microns and within the preferable range of 150 to 300 microns (col. 2, lines 
55-58). Therefore, it would have been obvious to make a product containing only 
aspartame and other ingredients which do not affect the composition and to use the 
claimed particle size. 

Claims 30-44 and 93-98 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ishida et al. or Chuang et al. in view of Sweet'n low and Kishimoto et 
al. (5,473,097) and Valentine et al., Menzi as applied to claims 1-85, and 102 above, 
and further in view of Kampanga et al. (page 7 of last office action). 

The claims are rejected for the reasons of record cited on page 6, first paragraph 
and page 7, first paragraph of the last office action. 

ARGUMENTS 
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Applicant's arguments filed 5-9-03 have been fully considered but they are not 
persuasive. Applicants argue that Ishida prefers the use of a particle size smaller than 
that claimed. This is not seen as the reference actually claims particle sizes of less than 
500 microns (col. 8, lines 43-45). 

Applicants argue that the reference to Ishida does not disclose their claimed 
amount of bulking agent. However, no unobvious or unexpected results are seen to 
result from the use of a particular amount of a bulking agent. It would have been within 
the skill of the ordinary worker to use whatever amount was required to make the 
required amount of sweetness in the product. In addition, SWEET'n Low discloses the 
claimed amount. 

As to claim 102, the new reference to Kashimoto et al. disclose the composition. 

Applicants argue that there is no motivation to combine Chaung with SWEET'n 
LOW. However, the claims do not say what the bulking agent is, and even the tea 
solids with 50% maltodextrin could be considered a bulking agent because it serves as 
a diluent and adds bulk to the composition. SWEET'n LOW also discloses that it is 
known to dilute aspartame with other ingredients such as dextrose. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication should be directed to Helen F. Pratt 
at telephone number 703-308-1978. 
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